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NATIONALBAVKRUPTCY CONFERENCE
A Yolimtory Crgantee o Compnsud of Porsons imteresned i the
mprewsmend of the Benkrnptcy Code ana is Adspinisteation

November 9, 2005

Honorable John A, Boehner, (Chsir
Commiitee on Edocation und the Workforce
Housc of Representatives

Honorablc George Miller, Ranking Member
Committee ¢n Education and the Warkforce

URGENT

House of Representatives

Honorable Willlam M. Thomgs, Chair
Commiltee on Wuys and Meuns
House of Representatives

Honorable Charles B. Raagel, Ranking Mcmber
Committec on Ways and Meaus
Iouse of Representatives

Ionorable F. James Scoscabr:nner, Jr., Chair

Commiitee on the Jodiciary
House of Representatives

Honorable John Conyers, Jr., Runking Member
Committer on the Judiciary
Housc of Representatives

Ro: Proposed PEGC Terminatiop Premium

Defici duction Omnibus Reconciliation A « H.R. 4241

Dear Representatives:

1 am writing on behalf of the National Bankruptcy Confereace (“NBC™) to
express aur concern regarding potentially unintendod consequences of the additional
premium proposed 10 be payahle to the Pension Renefit Guaranty Corpnralian
(“PBGC™ by companics that ierminate their pension plans durlng bankruptcy. As
you may know, (the NBC is a yoluntary, non-profit, self-supporting organization of
approximately sixty [awyers, krw teachers, and bunkruptcy judges who are leading
scholars and practitioners in the field of bankruptey law. Tts primary purpose is to
advise Congress oo the operation of bankruptcy and reluted laws and aay propuosed
changes (o those laws. NBC has been working cooperatively with Congress on

bankruptcy legislation since the 1930's,

We understand that 8. 1932 (Deficit Reduction Omnibus Reconcilintinn Act
of 2005), which was recently yassed by the Senate, Includes pruvisions with respect to
PBGC premiums that would, among other changes, impose n specinl premium un
employers that terminate their pension plans in bankruptey. The premlum would be
$1,250 multiplied by the number of participants in the plug immediutely before the
termination, and would be im posed unnually for three years., For companles that
rcorganize in chaptcr 11, the rermioation premium would be payable “heginning with
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the first month following the month which includes the dute the plan sponsor cmerypes from
bankreptey.” Revenue cstitaates for the 8 1932 indicate that this provision Is expected to raise
vver 31 billion in fixcal years 2006 through 2010,

The NBC understunds that various Cemmiittee of the House are considering simllar
proposals as part of H.R. 4241 and otherwise, We urge you te opposc an such proposals.

The NBC helieves that imposing this sdditional premivm on companies that successfully
reorganize in chupter 11 will make it more difficult for debtor companies (o proposc plans of
reorganization that mect the “feasibility” requircment of the Baokruptey Code. As a consequence,
compaies thai huve no alternative but to terminate their pension plans in order to reorganize in
bankruptey may be forced into liquidation -- to the detriment{ ot all partles in intevest. Indeed,
debtor companies may oot be able to olityin Initin] finencing for their chapter 1 cascs because
prospective lenders will conclude that reoryranization is not possible. Thiy will result in a Joss of jobs
aod a reduction in the recoveries of all credilors, including employees, retirees and the PBGC, with
rospect to cluims that arc subject to the barkruptey proceediogs. Moreover, even if a debior
eumpany is not forced into liquidation as a result of the termination premium, the imposition of the
premium will require reductions in wages, :mployee benefits, jobs and distributions to ereditors on
their ¢laims, including those of the PBGC,

Under current Inw, to velaatarily terminate u pension plan in bankruptey, a debtor must
demonstrate “that, unless the plaa is terminated, [the deblor] will be unzble to pay akf its deh(s
pursuant to a plan of revrganization . . . ." "Thus, (o terminate its pensivn plan, a debtor company
must prove that it cannot successfully repay its debts and maintain its pension plan. By reducing
likelihood of reorganization and muking it more difficult for reorganizing companics to pay their
eroditors amd employces upon emergence from bunkruptcy, the proposed reorganization premium
will have the perverse effect of redfucing the PBGC’S recoveries — and thase of other governmental
units, such as the TRS — us creditors in bank ruptcy, This reduction in governmental recoveries will
offset the addition to revenuo projected Lo result from imposing the termination preminm.
Furthermore, companles that are foreed to lHquidate as » result of the imposition of the premimn
will nol puy the premium.’ This (oo culls into question whether the projected addition to revenue

will ever materialire,

We thank you for constdering these issues, and we urge yon to oppuse imposition of such a
termination premium. We would be pleased (o discass matter with you or your seaff, al your
pleasure. 1 can be reached at (212} 310-8214; my c-mail address is marcia.poldsicin@weil.com.

Sincerely,

\_M'Z!c;u 0( ,4&4?,’4( 4)4th

Mareia L, Goldsiein, Chair
Committee on Employee Benefits & Campensation,
Natlonal Bankrupicy Conference

" The NBC is also concerned that, although the Senate’s intention appcars to be (o imposc
the termination premium only if a company reorganizes, the provisions in S. 1932 may also
apply to companies that liquidate in bankruptcy, If so, this will adversely affcct recoveries
by athcr important cunstituencies, including the U.8, government in other capacities (such
as the TRS and other PBGC claims), employces, retirees und other creditors, to whom the
debtor has also made commitments it is unable to keop,
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